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Au moment ol s elaboralt la COHStl'[UtIOll' américaine, {’expression « droits de ’homme » n’était pas

Le Bill of Riohts (Déclaration des droits) intervenu ultérieurement en amendemerit & la Constitution n’utilise pas
.cette expression un seul instant. Cependant il comporte, en réalité, une gamme importante de droits de I"homine,
méme s il n’avait pas, audepart ’ambition de défendre de tels droits, mais plutot d’assurer seulementla jouissance
d’un certain nombre de libertés mdlwduelles Ce faisant toutefois, il a défendu des libertés chéres. non:seulement
aux Américains, mais atout etre humain. rRalsonJustement pour Iaquelle des normes internationales en nsatiére de -
droits'de I’ homme ‘¢laborées de nombreuses decenmes plus tard n’ ont pas manqué de prendre-en-compte les

de son contenu, comime un important document de droits de I’homme. -

N

y

INTRODUCTION

When 1t comes to frammg
constltutlons itis seldom questlon
of human rights, for one thing : in
democratic countries, it is very rare
that a constitution falls in
contradiction with human rights. In
those countries, constitutional
nomts are said to offer better
plotectlon than is p0551ble by
human ughts whose contents by
the way, is generally more
unpreclse and unambltlous o

In ‘the context of’ the

American constitution, the situation
is rather different. For about two
centuries, American colonies had
been under the domination of Great
Britain who had constantly caused
injuries to them, v1olat1ng human
rights 1n passing. Becommg
mdependent states.in 1776, they
kept a bitter memory of the way
 they had béen treated in the time,
and had somewhat of a reserved

att1tude to admlmstratlon As’

consequence of this; many states
had " conceived specrflc
const1tut10nal guarantees for
1nd1v1duals in the shape of
appendlxes to their constltuttons

Nevertheless the original text of the
American Constitution had not
included sucha document Butthis
tendency to encourage provrslons

about 1nd1v1dual gmarantees was SO

strong that it had been
mdlspensable o take itinto account
inthe eiid. In effect, dlsregardmg
such a srtuatron would probably
have caused the constitution to be
left unratified for a long time, or to
be simply abandoned. In the face
of so difficuli alternatives,

Federalists agreed to the idea of
includi mg provisions on individual
guarantees therein, but in the form
of amendments : thus were the first

~ ten amendments:» annexed to it.

They were adopted and ratified
together in 1791 and were known

as the “ Bill of Rights . This
expression cannot be found in the
constitution, however. ltis-used in
reference to the way those
amendments were born.

Inthe Bill of Rights — as well as in
therest of the Constitution — there
is nowhete any mention of the
phrase “ human rights . But we
must remember that in the late 18"
Century when the document was
written, this expr'essi011 was almost
inexistent. People spoke rather of
“God’s law ” or “law of nature ”
or “law of reason ™. It was later, in
the 20" Century, that all these
expressions disappeared for the
appellation “ human rights **+. So
we must not be Surpused at the
fact that such a phrase was not
mentioned in the Bill of Rights
whose elaboration dates as far
back as two centuries earlier .

o Originally fifteen in nymber, the

* proposals submitted to Congress
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by Virginia were reduced by three
when examined by that Institution.

Of the remaining twelve, ten were'

ratified by States. The two clauses
~which were discarded dealt with
the number of representatives in
- Congress and with the modification
‘of their salary. Let us note in
passing that Virginia’s proposals
‘were written by James
'MADISON.

‘What really matters in the study of

such a document is its contents.
So, from this point of view, is the -
Bill of Rights concerned. with:

humanrights ?

“A: brief analysis of-its-main -

provisions relative to fundamental
liberties

(1) and to the protection of the
rights of the accused (I1) will help
us have a precise idea about this
issue .

[.  PROTECTION - OF
FUNDAMENTAL LIBERTIES
1.1 RELIGIOUS LIBERTY

'. ln many democrat1c
countries, the quesuon of rehglous
' hbelty can.sound old fashioned
or self— evidenttoday . Butin the
frame,. of thej Bill ,of Rrghts St
was:. an extremely . serigus
problem As, a; matter, of fact,
‘many Amer1can Settlers had left
Europe because of rel1g>10us
persecution and lack of -free
rel1glous practice. It is not
surprising then, that the very first
clause of the Bill of Rights deals
with religious freedom. It does not
~ defing what is meant by religious

b

.-

@ See .: Umversal Declaration on
Human' Rights, (Resolution' 217'A Ill)
of December, 10", 1948

e

liberty, however.

[

Declaration on Human Rights ,
which underlines that: « this right
includes freedom to change (one’s)

‘religionor beliefand fieedom either

alone or in common with others and
in public or private to manifest

(one’s)religion or beliefin teaching * -

practice worship and observance

- Religious freedom
1S totally observed in the United

- States.. Asaconsequence many
sects aind rehglons developed
" freely thére, Almost every religion

in the world can be found in the
US .Butthe Nation is a lay republic

~ that eannotsuppon any religion in

particular{ ¥,

But whereas religious faith
is free , religious practlce must
confo1m to law and pubhc order.
Such is the posmon “of the

.supreme court” that rejected as

unlawful the pr act1ce of polygamy

by members of the M01 mon
Sect“" N
® ln the vem of that pnnc1ple ‘the
Supreme Court ruled in l962 that
pubhc school ofﬁc1als could not
require puplls to. rec1te state
composed prayers at the start of
each school day, even ifthe prayers
weré not denomlnatlonal and even
if puplls ‘who so desrred could, be

'excused from rec1t1ng them. Inthe

view of the Court, that was an

unconstltutlonal attempt to

establish rehglon (Engel VVrtale
1962)

(o Supreme Court Reynolds V Unlted
States ; 1878. " ' !

“We find that deﬁnltion'in |
“article 18 of the Universal
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I.2.FREEDOM OF THE

,PRESS. "~

The fundamental
questions arising inthe field of
freedom of the press are the
following ones : Who can

‘determiri¢ what must be published

? Which of the people or:the
government can indicate what it is
fitto publish - .. '
_ James Madison , the
fourth president of the US thought

* rightly that the rightof deciding

what cari be published belongs to

'_the people. Itis the only condition
" onwhich freedom ot thc press can
. be effectlve The rwhtcousness of

that position is confirmed by the

fact that, wherever it is the
government that determines what

can be published, there is censure
,and therefore absence of freedom
of the press. Undemoctatic
countries around the world offer so
many examples that i t is hardly
worth quotlng any onein pzutlculax

LI

F1eedom of the press
besrdes isthe cou nfer pdrt ot the
people s1|;,ht to l\now At lcast 11
is the cornerstone of thc Amerlcan
mass — med1a pol; 1cy So m the held
of knowmgD y what i is to bL known
itisthe people and only the people
who malters Thelcfm ¢ the same
ﬁrst artlcle of the Blll of Rights
makes it 1mposs1b|c for the
congress to abr idge fr ecdom of the
press. Does this mean that such-
ﬁeedom has no llmlts ? Of course
it has:s But the sacrosanct
prmmple 1n that field is freedom. .

Part of freedom of the press
IS~ theoretlcally at least — ﬁeedom
of thought. Thc Bill of Rights does
not make any e}phcl_t mention of
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“ it, but it is very important, because
wherevet-there fails to-be freedom
-of thought, there will fail tobe
.“freédom of ‘the press, and-vice
.vetsa. The two hotions aré very
- closely linked. And it is not at-all
surprising that the WUnivefsal
Declaration on Human Rights -
(article 19) considers that freedom

of the press is a necessary result -

of freedom of thought. In other

words, freedom of the press is the

proof or the consequence of
 freedom of thought..«

From that observation
springs the outstanding importance
of the press freedom: suppressing

it means not only inexistence of
free medla butalso and especially
enslavement ofhuman mind, which
i 1S worse than any other form of
slave1y :

13 Right of a_ssembly

The Bill of Rights acknowledges the
right of assembly that the
government must likewise
. safeguard. As a matter of fact, no
gathering, no meeting can be legally
forbidden in USA.:So, .,trade
unjons, religious congregations,
-associations of various kinds, can
“hold meetings as they-think it fit .
~No.official permission is required
to that end. On the ground of this
- right, the supreme court (less
conservative in the 1950 60) did
its best to protect such associations
as the NAACP - (National
Association for the Advancement
of Coloured People) and the Civil
Liberties Union against Southern
anti Negro White organisations.
But terrorist, violent or
thieves’ associations are not
admitted to the benefit of this right:
only peaceful organisations are
concerned with the exeicise of

such aright: In effect, the existerice

within a’nation of tertorist-and

*riffians’ associations would -be
* contrary to the requirements of

“public brder.-We find the same

restriction in article-20 of the

' Universal Déclaration of Huinan

" Rightsas well as in article 16(2) of
- 'the ‘American Convention on
" HumanRights, and articlé 11 ofthe
" European Conventron on Human

Rights.

. - 1.4 Rightof petition -

Intrinsically speaking, a

petition is a claim formulated by

~citizens-and addressed to a

parliamentary assembly in order to
denounce the abuses of the
administration and ask for a redress

- of the existing order.”: .-

In the history of

. American colonies, petitions were

. repeatedly (and vainly) sent to.the

British. government who was
administrating them. -Those

~ petitions were to .;reveal the

grievances and injustices to which

- had given rise the exploiting policy

of the colonizer, but none of them
was taken into consideration by the

" latter. The mention of such a

clause in the Bill of rights is no doubt
a consequence of the discontent
resulting from that situation which
most settlers considered insulting.

~The declaration of mdependence

criticized and condemned that
attitude vrgorously Thus, we

"cannot be surpnsed atthe mentron
of such a right in the present
. document, even if that mention is

' very rare in national constrtutrons

. ,around the world.

What'it is'important to

“underline here besides, is that the

people’sright to petition calls for
the government’s effort to amend

'such or such aspect of his
' admmlstratron Whether this
‘amendment is compulsory ornot
‘_ depends on the relevance of the
“petition and on'the nature of the

polrcy to be amended. In the end,

“we miust notice that the right to

pet1t1on 1s a heterogeneous right

“which derrves to soime extent from

freedom of the press and of
assocratron But it looks specific

"’and cannot be total]y confused wrth
' 'elther ofthem.

1.5 Rl,qht of probrty

“The Blll oleghts does not mention

exp11c1tly the right to pioperty, but
makes allusions to it in two

important passages which do not

deal basically with that right. The
first allusion is made by article 3
which aims at protecting house
owners from lod"gi'ng soldiers
against their will. The second one
1s to be found n article 5 which
mainly deals with the right of the
accused in cr1mrnal affairs. This

_passage protects private property

from being taken off for publrc use
wrthout Just compensalron ‘
On the bas1s 01 lhls clause

" The Supreme Court ruled that limits can

bc imposed on the excreise-ol freedom ol the
press in some cases:

-when what is said presentsa clear and present
danger (Schenck V. US 1919.)

-when the exercise of that frecdom endangers
soual and moral \ldnddld\ (Roth V. US

- Alberto V Califomnia. l937)

-when defamatory reports on public officials -
are issued out of malice. i.e.. while the author
knows that the information is false. or i he -
does not do anything to check its
veracity(New  York “Times Co.- V.

© Sulhivan,1960.)
® In this respect. see dl\() amclc 13 of the

Amcncan Convention’ on Human l(u_hl\

_\vhosc title reads :

" Freedomrof thought and expression”.”.
a GurlllcnR et Vincent J. : Lesiquede termes
ur|d|gue Paris — DALLOZ. 1985 -
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we can consider that the right to
property is guaranteed In effect,
if it ‘were otherw1se no
exproprlatlon could be arbitrary.
Protection  from arbitrary
expropriation and protection of the
right to property are two different
aspects of the same thing : if the
right to property exists, to protect
it, we need to protect against
arbitrary expropriation. And if it
does not exist, it becomes
unnecessary to speak of arbltrary

expropriation. Let us notice -

however that’ in the Universal -

Declaration on human rights, the
(wo aspects are envisaged
' 51multaneously article 17 which
. tackles the problem is divided into
two para graphs; the first of which
recognizes formally the right to
property, and the second, the right
to be protected against arbitrary
-expropriation. . ‘

. ‘We must on the other
hand, 1émembe1 that if the
}Amerlcan Declaration of
mdependence v1ews the “ pursuit
of happmess as a fundamental
human right, such’ recognition
" cannof be meamngful without the
effectiveness of the right to
property:”
On the whole, the Bill of
nghts recognizes’ perfectly the
right to property.

1.6 Protection from unreasonable
searches and seizures:. .. - -

o

"There are some forms of
searches which can endanger
peace and tranquillity of
individuals, and violate uselessly
the privacy'® and the secrecy of
their homes and affairs. The Bill of
'nghts con51ders that, to be

undertaken, they mustbe based on

. substantial grounds. In effect, the
- disturbance likely to be caused by

such operations are so serious that -

‘they can be undergone but
exceptionally, because; by their

-nature, they can entail violation of -

some of other basic rights(?),
especially the right to dignity, the

. right to move freely within one’s

-own.

country, secrecy . of
correspondenceetc. .-

For that reason, among others,
searches and seizures can take
place only on reasonable grounds.
- But who can determine
the reasonability of such measures
?Itis the justice who is quahﬁed
tomakesuch -

an appreciation. He thus, délivers
a warrant authorizing the search,

. the seizure or.the ‘arrest-of the

[y

JIndividual in question: Article 4 of

- the Bill of Rights insists strongly on

-the fact that such warrants must

specify “ the place to be séarched
“and ** the things and persoris-to
be seized ”. Very certainly, failure

e : PRI [N

“ In.that respect, see Unjversal Declaration

,on Hum"m R|ghts article 12

“No on¢ ‘shall be Sub;ccted fo arbitrary
“interference with his privacy, family, home
vor correspondence, nor to attacks-upon his
honour and - reputauon Everyone has the
'rlszht fo the protcctlon of the law agamst
‘such 'intetference or attacks .

-~ Contrarily to'the Universal Declaration
,vot Human nghts the Blll of rights does

not acknowledge cxpllcltly the rlg_,ht of

" privacy. Yet. the Supreme Court ruled that
_ it is part of rights which derive from.a set
- ot rights explicitly grantcd by some clauses

“of the Constitution; i.e!

3"' 4 5t apd g
amendments. The doctrine thus enotincéd
by the court his known fas.* Penumbral
rights ”. See :.Griswold, V. Connecticut,
I965 T ’

S
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.to give such details.and ( or ) to
- hold convincing grounds for such
operations can nullify; the.warrant,

_orsimply prevent from establishing

1.7
‘than those defmed in the

it. No search or seizure is possible
either, when the evidence on which

- the warrant is based proves to be

false

"Benefit from richts other

Constltutlon

"Article 9 ofthe
Bill of Rights seems to make an
amalgamation as far as human

* rights and people’s Yights are
‘concerned. Apart from the right'to

self deterinination and the right of

‘minorities within a nation, or the

‘right to security, the people has

- people

practically no specific right which
is not included in the scope of
human rights. This article runs as
follows: o ‘

“ The enumeration in the
Constitution of certain rights shall
not be construed to deny -or
dlsparage others remmcd by the

9., ot

“Here, it is simp_ly ‘q'u’e'stion' of
avoiding that"the -rights which

‘belong to the people piesently or

- which -are'likely to exist in her
~favour, should be discarded from

“her benefit, on the only |)rétellce

et

* that such rights are not mentloned

in the Constltutlon i i
© Of course. these rights

‘refer to ihdividuzils in general, and

pertain to ‘the realm of hum'm

“rlghts T

I

U T, T

ao Slgp’reme,Co_ut'l. Mapp V. Ohio. 1961
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- Artrcle 10 seems to convey the
~ 'same congcern, although from a
© sl ghtly different pointof view. This
article makes it clear that powers
not attributed to the federal
govemment belong either to States
orto the people
As suggested a few lines above,
distinction between the rights of a
-people and those of individuals is
rather ambiguous., That same
ambiguity prevails when itcomes

to distinguishing people s dut1es

and individuals’ dutles
What powers not delegated to
- the national government nor denied
to States, belong for instance to the
State, or the people? Here, we can
take two fields into cons1deratron
regulatron of education and
regulatron of marriage and divorce.
These. domarns are not within the
range of matiers directly controlled
by the national governmenton. the
basis of the federal constitution. At
the same t1me we notice that the
rrght to education and the right to
marriage and family life are r1ghts
* which by. the1r nature :can be
enjoyed but by 1nd1v1duals as
human rights. Whereas for the
States, it comes to. Uuaranteemg
the benefit of suchri ights .

Nevertheless the exercise -

of the rights in question can imply
the fulfilment of some spec1ﬁed
duties : individuals have the right
to get marr1ed but also they. have
the duty of complymg with the rules
of marriage. Individuals have the
right to education, but they samely
have the duty of sending, the1r
ch1ldren to school.

On the whole inso ruhng, art1cles
9 and 10 aim respect1vely at

protecting the people- from a -

possible encroachment on therr

rights by,the National government,

and at protecting individuals from

‘that of States. But the most .. .

important point at stake is: the
enjoyment of human rights by
individuals, because wherever
human rights are applied, both
people’sand individuals’ as well as

States’ rights are posmvely

observed .

The rights studied so far concern
any person, as they belong to the
fealm of human rights. But there is
another set of human nghts which,

though of the same nature asthese, -

benefit a particular type of

_ _1nd1v1duals the accused

7 H Protectron of the r1ghts of the

accused B
) Independently from the
fact of belng accused or not, every
person hav-1ng todo with the court
is presumably assured of
equ1tab1hty of trials. In add1t1on to
this, the accused beneﬁt from
specrﬁc meastires of protect1on
whose contents vary according as

it comes to criminal or civil affairs.

2.1: Gua'r'aﬁtées' forequitable trials
acceptable trials must have some
characterrsncs and be in harmony

with some requrrements such as
the followrng ones ’

211 Speedﬂnd mlblic_trials . | '

' Trials must be’ rapid.
Moreover, they must be held in

- publ1c Thisis probably a reactron

agarnst the practice of Great

Britain where pol1t1cal trials were -

retarded for year's to be finally held

SRR “To - ‘Be valid and

in secret. Nevertheless; no delay .

 is‘defined in the Bill of Rights. In

effect, the circumstances
surrounding some offerices can be
more or less complex, o that the

_time-necessary to have- precise

ideas about the facts can-be

‘variable : But whatever the case,

such delays should be admittedly.
reduced. =~ -

2.1.2 Specifications about the jury:

" The'jury must be impartial:
Their appreciation must be based

on'the facts'and the law as it is at

the-moment the offences are

- committed . Objectivity. neutrality

dnd equity seem to be required
from thé'mefribers of thejury. -
:In a‘ddition':,‘that jury must
pertain to the state and the district
iri'which the crime hashappened.
Ineffectacriminal in flightcan have
gone-from a state to anothér in
order to escape trials. Whei hieis |
caught in a state far frony that in
which-he'has misbehaved, he is
likely to be brouglit by the police
to the state and district in which his

misdéed occurred. Of.course; in

such a place, it would be easier to
mdke -more” successful
1nvest1gatlons about the crime; -

g

2.1.3:Information of the accused

. When the accused is
heard by the jury, the séntence is
not. yet delivered.~Only .an
indictment is issued. The Bill of

- rights-makes it.compulsory to-

state in detail the nature and the -
cause of the accusation. The

reason why-the act is illegal (the
law which:is broken) and the -

circumstances which make it

serious, must be-brought to the
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knowledge.of the accused: This
will help him prepare hisdefence .
. - Besides, the Supreme
. Court tuled that the right to
information applies to suspects in
police custody, who must be
informed.of their right to be silent,
of their right to counsel and of the
fact that anything they say may be
used against them (Miranda V:
Arizona, 1966)

2.1 .4 Confrontatron w1th the
witnesses of the opposed.party

If it happens that the
witnesses against the accused are
not in good faith or are telling lies,
orifthey are simply ill - informed
about-the situation, mucl_r damage
can be unjustly. caused to the
accused. But in case there is
confrontation,.this risk can.be
corrected, because the accused
can point out mistakes-and errors
arising fronr their statements,
Otherwise, ~.the subsequent
sentence could-be wrong-and
damaging to the accused .

2.1.5 . Assistance ofa counsel

_ In the terms of the Bill of
rights (article 6) , assistance of a
counsel in the trial of a criminal is
compulsory. Without such
assistance, the trial could not be
valid. In effect, in cases the
accused fail to ensure a counsel for
his own. defence, the Supreme
Court demands that he be provided
with one. Which means that if this
~ requirement isnot fulﬁlled the trial
"~ would be void. :

2.2 Safeguarding the rights of
the accused in criminal affairs

‘. [

Crimes. are serious

‘ rrsk betaken agaln

offences which call for severe
punishments' by law. Doubtless
because of the severity of those
p"unishmen'ts i, the Bill of Rights
provides impertant guarantees for
the accused. Those guarantees run
as follows : ‘ S

2.2.1"" Requirement of a grand

Before a person is tried in
court on a charge of capital or
infamous crime, he must be heard
by a grand jury. A grand juryisa
group of experienced persons who

. examine col lectlvely the quahty of

the ev1dence used against the
accused. If that ev1dence is not
sound enough ‘the grand jury
cannot indict the accused. But if it

happens that the evrdence is

serious enough, it is taken into
consideration and the accused is
indicted. Then, and only then can
hé be brought to court for tnal

o The advantage of this
measure, in the field human rights
protectron is that it hmrts the risk
of brmgmg to court 1nnocent
persons

]
I

2.2.2 Protection against a second
trial of the same criminal _olfence

In case a criminal
offencei is ]udged and the sentence
1ssued the accused cannot be

‘]udged ove1 again . This idea

seems 10 refer to acasein which
the jury could be 100 lénient in théir
appreciation of the facts. The fifth
amendment makes it clear that in
any case,, no second trial must be

-undertaken The reasonis that, as
such a trial hag exposed once the -

accused to the loss of hislife, itis
not any more normal that SO hrgh a

S

" “However, if the juryhias
not yet come' to-a decision,
because forihstaiice. of lack of
mfonnatlons hke]y to tacilitate the
apprecrat[on of soime facts, the
accused can be heard “a second
time. But after the senfence is
dehvered thls 1S srmply lmposs1blc

2.2.3  Protection from forced
testimony gga_ins‘t oneself

An accused cannot be
forced to give evideice against
himself. Of course, there are cases
in which the accused. from their
heart of hearts, acknowledge what
they are reproached with. This is
not a forced testimony, but “a
confession. Asa ’6011sec']"tience‘, it

~ isnot whatis forbidden. But whei

it comes to obllgmg an accused to
give testlmony against himself, thls
falls within the range of what1 s
rejected by the present clause
(amcle 5). ‘

- In effect, as long ‘as the
accused is not p1 oven ouilty, he is
consrdered innocent. " '

ni  Theidea of due process of
law! ™

Itis mdncated in the same
clause that: no oné can ke deprived
oflife, liberty and property without
due process of law. This means that
for an accused to be killed,
imprisoned or deprived of his
property, the rule ot law must be
followed. Any mistake either about
the proceedings or the éxamination

. of facts could make it impossible

to fulfil the 1equ1remcnts of this
prmcrple ‘As a consequence no
sentence could be taken to that
effect. Even if it were, it runs the
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risk of

2.3 Safe,qua dm;, the nghts of the
accused i in cxvxl affairs :

Trial by jury is observed
~also in civil affairs in.-which the
financial amount at stake is at least
twenty dollars. Article 7 of the Bill
of Rights rules- that, if affairs so
tried by a jury should be re—
examined. it would be accordmg
to the rule of common law. The
provision sounds fike one of those
formerly studied in the frame of
criminal offence, but the {atter are
tar more detailed and precise, and
considers re examinations as
eXceptional u o
24 Plotectlon ot the accused from
{00 severe sanctions

L It can happen that

" decisions of the court be too-harsh
-in comparison with the offence
committed by the accused: In such
cases. decisions are not equitable,

because they fail to:establish a -
reasonable balance between the -

offence and the damage chuised by
the offender. To put itotherwise,
they otfend the otfendel mOIe
badly than the ottender has

offended whlle blefikmu the rule of -

law. The result of this is injustice in
.detriment.to the accused. As

justice 1s:needed, to correct

injustice,- and-not. the-reverse,
article 8 of the Bill-of Rights makes
it clear that* bails ”and-* fines
must not be *“ excessive ” and that

e,

U2 Eora more detailed study of the principle
of due process of law. sec : BARRON (1.A
yand DIENES(C. Th)y: (on\ulu(mn.\l law

: West Publishing Co.. St Paul. Minnesota.
1987 (pp. 141 — 156 ) “

being  void.

constitution, -

“ punishments > shall not be *
unusual 7. The world “ unusual

“here means : unreasonable or

inequitable. on

*. On the basis of that clause,
the supreme Court judged in 1972
(Furman Vs Georgia). that the
capital punishment which was
imposed on ‘the accused

" constituted a “ cruel and unusual
~punishment ”.Buton - the contrary,
“the Court held that death ,as

punishment for persons convieted
of first degree-murdér, was not in

- and of itself cruel:and tinusual

punishment in violation of the 8th
amendment: The Court indicated
also that to effect such a
punishment; the. jury -and- the
sentencing judgé should.consider
the individual -character, of the
offender and the circumstances of
the crime before deciding whether

or,not to-impose the.death
_sentence (Gregg V. Georgia; Profitt

V. Fia; Jureck V. Texas: 1976)

X [ '43‘\
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CON CL;USION ..

i

. ,. The Bl of ng:hts |

guarantees-certainly. _yarlou_s
fundamental individual liberties:(

religious freedom, freedom of the
-press;freedom;of assembly and
petition. ..;) and-most of the rights

of the accused. But-not:every
humanright is envxsa&,ed by it; in
so far as such 1mp0rtant rights as
the right tofrée movenient within
the-national territory; the figlit to
work! the right tocultural life; ete. . .
are not taken'into accounttherein.

Thus is posed the problem of the -

rights not mentioned- in* the
h and * of the
consequeénce of that situation :
article 9 of the Bill of Rights proves

‘to'be welcome as'it rulesithat the
rights not acknowledged in that .

.Const;tuhon -

'AMENDMEN [,

.Sciences sociales et humaines

document must not be considered
as refused to people: this provision .
isundoubtedlya clever approach-
to that difficulty. But what if such a
clause wer€ omitted ? Would the
rights unmentioned fail to e\lst as
aconsequence 7 ~

) In‘the field of humm
rights, the rights are supposed to
have ever existed, prior to any
written texte. -So0, were they
meéntioned-or not.they would
soundly’ exist.- provided it is
demonstrated that they are human
rights. But how to eftect such a
demonstration without atext?

l.«

. - On the othu hand
except plobably the sccond
amendment which refers S to beannﬂ :
ofanns by Stattb the Bill of rights
deals so televant_l.y with humap
rights that one can wonder
whether it is a mere.bill ofrights or
aBill of human rights.. This has been
made possible by the fact that both
human rights and the Bill of rights
are based on the same [undamental
prineiple : protection and. detencc
of mdlwduals against lhen 0WN
;Doyemmel)ts.., -

ANI\ EX Thc Blll ot Rl”h[b

(AlthlCS in addmon to and

amendment of. the con\tltutton ot

~ the United States o[ /\mcncd

proposed by Congress, and ratified

by. the several states, pur suant to

the. ﬁfth dltlclc ol thc onumal

- P AN
T . SRS

Conm SS sh aII mal\c no_

W3 Guillien (RY and Vincenr (13 - op ¢it
ssee alsonBarcon(s).) and Dicnes(C.TH) -
‘Constitutional law an. . (|l

p.138:paragraph Al (dl\\cnllll” upunmm
in the Supreme Court),
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faw respecting an establishment of
religion- or: prohibiting the free
exercise thereof, or abridging the
~ freedom of speech, or of the press,
~or,-the, right to .the..people

peaceably to assemble, and.to

petition the Government for a
redress of grievances.._‘

AMENDMENT H CERTES

- A well regulated M111t1a
being necessary to the security of
a free State, the right of the people
to keep-and bear Arms,-shall not
beinfringed . | SR

AMENDMENT III.
‘No soldier shall, in time of
peace be quartered in any-house,
-without the consent of the owner,
nor in time of war, butina manner
to be prescnbed by law ceo
AMENDMENTIV: - .

7 “The rlght of the people to
be secure in their persons, houses,
papers, and ‘effects; against
inreasonable- séarches and
seizures, shall not be violated, and
no Warrants shall issue, butupon
probable cause, supported by Oath
or affirmation, and partlcularly
describing the place to be
- searched, and the persons or thmgs

to’ be SCIZCd ’ ' -

AMENDMENTV :
**No person shall be held to

answer fora capital, or othérwise

infamous crime, unless on a

presentment or indictment of a

grand jury, except in cases arising
in the land or naval forces, or in
the Militia, when in actual service
in time of War or public danger;,
* norshall any person be subject for
the same oftence to be twice put
injeopardy of life or limb, nor shall

be compelledinany criminal case
to be a witness against himself, nor
be deprived-of-life,:liberty, -or

~ property, without due process.of

law; nor shall private propetty be

' takenfor publicuse w1thout just
' compensatlon R SN

e ST ST
AMENDMENTVI
‘In. all -criminal

- EE

prosecutions, the accused shall

enjoy- the right to a‘speedy and

publictrial, by an impartial jury of

the State and district wherein the

crime shall have been committed; :

which district’ shall have been

previously ascertainied by law, and

to be informed of the nature and

cause. of the' accusation, to.be -

confronted. with the witnesses
against him'to have compulsory
process-for obtaining witnesses in
his favour, and to. haverthe
assistance of counsel fori his
defence. ..t o Ll
: '\'7".-", PO R B

AMENDMENT VII.

In suit'at common law,
where the value in cc_)ntrdversy shall

exceed twenty dollars, the right of
trial by jury shall be preserved, and

no fact tried by a jury shall be
otherwise re —examined in any
Court-of:the United States, than
dccording’ to: the rules:of the
common law o

AMENDMENT VIH

- Excessjve bail shall not be
required; nor-excessive- fines
imposed, nor cruel and-unusual

' pumshments inflicted.

AMENDMENT IX
. - The. enumeratlon in the
Const1tut1on of certain rights shall

not be construed to deny .or
disparage others retained by the .

R N

i o Ll
Coad e

- O
o

Sciences sociales et humaines

people.

-'AMENDMENT X.

"+ The powers.iét-~ - °
deleg,ated to the United:States by

the Constitution, nor prohibited

by itto the states, are reserved to -
the States 1espect1vely orto the
people )
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